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A LETTER FROM THE CHAIR OF THE BOARD

Dear Colleague:

Welcome to the first edition of our new format for Doctors RX! It's my
sincere hope that you find this new layout easier and more enjoyable to
read. Telemedicine has entered the health care arena, and Physicians
are assessing whether to implement this new technology into their
current practices. This latest edition of Doctors RX takes a look at the
evolution of telemedicine in Maryland and provides insight into liability
issues all Physicians should be aware of.
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“Lets refocus the camera on your left shoulder.”

This is not a professional photoshoot at
an exotic locale. Rather, it is an exchange
between a Physician at her office and a patient
in her bed at home, participating in a remote
medical examination conducted through an
electronic medium. This is telemedicine, and
it could be coming to a screen near you.! But
don't be fooled. You will be held to the same
medical standards, no matter how or where
the interaction takes place.

WHAT IS TELEMEDICINE?

Maryland law defines telemedicine as “the
use of interactive audio, video, or other
telecommunications or electronic technology
by a licensed health care provider to deliver a
health care service within the scope of practice
of the health care provider at a site other than a
site at which the patient is located.”? Originally
intended to give rural communities access
to specialized medical care, telemedicine
has grown in scope due to health care
reform and technological advancements.®
Telemedicine is practiced over a range of
subspecialties and can be used to monitor the
care and management of chronic conditions,
conduct general physical examinations,
interpret labs and imaging, obtain specialty
consultations, or for rehabilitative services.
Because of its evolving status, this issue of
Doctors RX will help health care providers
become familiar with the scope, benefits, and
challenges of telemedicine.

PR

TELEMEDICINE IN MARYLAND

Senate Bill 776, signed into law on May 2, 2013,
promoted further study of telemedicine in
Maryland by creating the Telemedicine Task
Force ("Task Force”).* The Task Force was
charged with identifying opportunities to use
telehealth for the improvement of health status
and the delivery of medical care in the State,®
assessing factors related to telehealth,® and
identifying strategies for telehealth deploy-
mentin rural areas to increase access and meet
demand resulting from the implementation of
the Patient Protection and Affordable Care
Act ("ACA").”

Specific laws enacted for the purpose of
facilitating access to, and utilization of
telemedicine include:

- Senate Bill 781 (2012) — Health
Insurance — Coverage for Services
Delivered through Telemedicine:
Requiring health insurers and managed
care organizations to provide coverage
for health care services appropriately
utilizing telemedicine technology, and
prohibiting denial of services provided
through telehealth instead of in-person.®

- Senate Bill 798 (2013) — Hospitals —
Credentialing and Privileging Process—
Telemedicine: Authorizing a hospital
to rely on certain credentialing and
privileging decisions made by either
a telehealth entity or a remote site
hospital.’

- Senate Bill 496 (2013) — Maryland
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Eligibility

To be eligible
for telehealth
reimbursement,
health care
providers must
be enrolled

as Medicaid
providers.

Medical Assistance Program —
Telemedicine: Requiring reimbursement
for certain telemedicine pilot
programs.t°

« Senate Bill 198 (2014) — Maryland
Medical Assistance Program —
Telemedicine: Expanding authorized
reimbursement for telehealth services
rendered in a certain manner and under
certain circumstances.t

Despite these efforts, adoption of telemedicine
in Maryland has been plagued with
implementation problems and participation
remains low. In fact, telemedicine was only
utilized by approximately 9% of Physicians and
fewer than 5% of hospital departments in 2013
and 2014, respectively. In the nine months
following enactment of Senate Bill 781 in
2012, approximately 50 health care providers
submitted 78 telehealth claims to payors.?? In
2013, only 16 health care providers submitted
132 claims to state-regulated payors.t®

Nevertheless, reimbursement among
government payors is increasing, albeit
marginally, with Medicare telehealth

reimbursement covering 60 telehealth services
in 2013 and 73 telehealth services in 2014.*
Medicaid reimbursement is also expanding.
Effective October 1, 2014, the Maryland
Medical Assistance Program began reimbursing
approved providers for telemedicine services
rendered to participants throughout the State,
regardless of geographic location® To be
eligible for telehealth reimbursement, health
care providers must be enrolled as Medicaid

providers.’® Additionally, before rendering any
telemedicine services in Maryland, a Physician
must be licensed in Maryland and establish a
Physician-Patient relationship via face-to-face
or real-time audio video conferencing.’® The
American Medical Association similarly requires
that a Physician-Patient relationship must be
established before providing telemedicine
services.”

The Maryland Department of Health and
Mental Hygiene ("DHMH") is working with the
legislature and health care provider groups
to clarify regulations regarding Medicaid
reimbursements for telemedicine services.2°
DHMH is also in the process of simplifying
its provider addendum, which requires a
telemedicine provider to conduct a needs
assessment, provide a plan for program
evaluation, and develop a quality monitoring
system (among other things), in order for a
provider to receive Medicaid reimbursement.

The current addendum contains 13 questions,
nine of which are essay format and allow
DHMH to critique the essay responses and
request additional information. The addendum
is a source of frustration for telemedicine
providers, and as a result, DHMH is continuing
to work towards a compromise which would
allow them to obtain the necessary information
from providers but not stymie providers from
practicing telemedicine. These current steps
show the continuing desire for telemedicine
services in Maryland, but also evidence the lack
of a clear path to establishing these services.



FACING THE CHALLENGES
AND PREPARING FOR
TELEMEDICINE PRACTICE

Challenges facing providers contemplating
adoption of telemedicine include
implementation  of  practice  standards,
professional licensure portability, payment, and
coverage for services delivered.?! Physicians
considering telemedicine will benefit from
consulting the  American  Telemedicine
Association’s ("ATA") state-by-state assessment
that addresses precisely these issues by
grading every state on an ‘A" to ‘F' scale.

Maryland, Virginia, and the District of Columbia
received the ATA's highest possible composite
scores. According to the ATA, these grades
suggest “a supportive policy landscape that
accommodates telemedicine adoption and
usage.”?? While the District of Columbia
and Virginia received an ‘A" for telemedicine
coverage and reimbursement standards,
Maryland recently dropped to a ‘B’ because
of certain restrictions that still exist for
telemedicine coverage under state Medicaid
plans. With regard to Physician practice
standards and licensure, Maryland and Virginia
received ‘A’s, while the District of Columbia
received a ‘B.”?* In Maryland and Virginia — with
the exception of prescribing — requirements for
telemedicine are equivalent to requirements
for in-person services.?*

After assessing practical challenges facing
telemedicine providers, it is important for
health care providers considering
implementation to set realistic expectations,
conduct independent research, and estimate
associated time, costs, and equipment needs.?®

Providers must formulate a plan for
implementation and should consider the
following:

+ How will telemedicine be incorporated
into an existing practice?

« How will telemedicine equipment
and technology be integrated with
the practice’s other information
technology?

«  What clinical hours will be dedicated to
telemedicine?

«  Will the practice expand to include
remote or satellite offices?

Although telemedicine varies in scope and

complexity, a health care provider's basic
needs include a webcam with HIPAA-
compliant software allowing for secure video
conferencing, and a secure portal connected
to medical records.?® And, most importantly,
if interested in establishing a telemedicine
practice, you must notify your insurance carrier
to ensure there is coverage before embarking
on this new endeavor.

LIABILITY ASPECTS OF
TELEMEDICINE:

1. Informed Consent

Like any other type of testing and treatment,
telemedicine services require a consent
communication process. The dialogue between
Physician and patient can help in designing a
care plan that results in treatment adherence
and good clinical outcomes. The following are
strategies for managing telemedicine consent
communications:

« Evaluate your existing consent policies,
procedures and practices to make
certain that the content includes
telemedicine.

« Provide clear information about the
telemedicine process and set clear
expectations with patients about
what can and cannot be
accomplished through the use of
telemedicine services.

« Inform patients of their rights when
receiving telemedicine, including the
right to stop or refuse treatment.

« Provide patients with the potential
benefits, constraints, and risks (like
privacy and security) of telemedicine.

« Inform patients of what will happen in
the case of technology or equipment

Interested?

If you are interested
in establishing a
telemedicine practice,
you must notify your
insurance carrier

to ensure there is
coverage before
embarking on this
new endeavor.



Types of
telemedical
records media:

Telemedical records
media may be;
hard copy, video

or audiotape,
monitor strip, or
electronic files.
Some states specify
acceptable media
for health records.

failures during telemedicine sessions,
and state a contingency plan.

« Document the informed consent
communication process in the
medical record.

2. Documentation

Telemedical records should be kept in the
same manner as other health records.
As with the traditional office visit, when
documenting the telemedicine encounter,
the Physician should note the date of and
reason for the visit, along with the patient
registration information, the relevant patient
history, review of systems, consultative notes,
and any other information used to make a
decision about the patient’s care. In addition,
the patient record should include images
or recordings of the patient as relevant to
completely document the record. Further,
the patient record should note its availability
and location. The organization using the
telemedical information to make a decision on
the patient’s treatment must comply with all
standards, including the need for assessment,
informed consent, documentation of event
(regardless of the media), and authentication
of record entries. Of note, backup systems
for electronic records should be maintained
and an emergency plan established in case of
electronic system failure.

Retention of telemedical records should be
in accordance with state laws or regulations
and any reimbursement requirements.?’
Maintenance of telemedical records should
ensure that the organization can quickly

assemble all components of a patient’s record,
regardless of its location in the organization. In
the absence of policies specifically addressing
disclosure  of telemedical information,
disclosure should be allowed upon receipt
of written authorization from the patient, the
patient’s legal representative, or in accordance
with court order, subpoena, or statute.
Informed consent for telemedical encounters
should include the names of both the referring
Physician and the consulting Physician, and it
should inform the patient that his/her health
information will be electronically transmitted.
Telemedical records media may be hard copy,
video or audiotape, monitor strip, or electronic
files. Some states specify acceptable media
for health records. Review your appropriate
state laws and regulations for any specific
requirements.?®® To avoid duplication of
information and to determine custodianship,
identify the responsible holder and owner of
the legal telemedicine record.

3. Security, Privacy and Confidentiality
Providers of telemedicine are held to HIPAA
privacy and confidentiality standards and must
be sensitive to who has access to protected
health information over a telemedicine
network. Moreover, electronic communication
and transmission of health information — often
by way of live video streaming — increases the
potential for computer hacker attacks and
other methods of unauthorized disclosures.
Providers should inform patients of associated
risks and take all necessary measures to ensure
that the use of telemedicine in a practice is
HIPAA compliant.



Aceording to Sherry Benton,
Ph.D., the creator and Chief
Science Officer at TAO Connect,
important privacy-related
considerations specifically
related to telemedicine video
conferencing include:

e That the video service provider will
sign a business associate agreement as
required by HIPAA.

e That the health care provider and
patient both have a secure/encrypted
internet connection.

e That the video service provider(s)
encrypt data both “in motion” and “at
rest” so as to be HIPAA compliant.

e That a patient’s health record will
include the actual video recording.

e That the patient has been sufficiently
educated about the technology being
used to offer telemedicine services.?®

Ultimately, because health care providers are
often not experts in network security, data
encryption, or firewalls, the safest solution may
be to use the services of a HIPAA-compliant
telemedicine partner or platform.

4. Standard of Care

Telemedicine raises new medical-legal
implications and considerations. However,
providers who offer telemedicine services
are held to the same standards as those
practitioners who provide in-person care.
Currently, malpractice lawsuits involving
specific telemedicine claims are limited;
however, telemedicine may increase the
potential for claims. Possible claims related
to telemedicine include allegations of
technological errors such as image distortion,
or connectivity difficulties resulting in delay
or misdiagnosis. Additionally, practitioners of
telemedicine may be vulnerable to increased
claims from the use and functionality of
monitoring devices, timely interpretation of
remote tests, allegations of improper remote
rather than in-person examination, and privacy
breaches. It also is possible that providers may
be sued for failing to use the latest telemedicine
technologies or capabilities. In  short,
telemedicine and associated technologies
likely will increase the scope of liability issues.

THE FUTURE OF TELEMEDICINE
Telemedicine is likely to be a factor in
accessing medical care in the future. The
research firm Parks Associates predicts that
by 2018 the number of patients utilizing
telemedicine will increase from approximately
900,000 in 2013 to more than 22 million in
2018.3° Andrew Sussman, M.D., Executive Vice
President/Associate Chief Medical Officer of
CVS Health similarly concluded, “[wlith the
increased demand for patient care anticipated
in future years as a result of the expansion of
coverage through the Affordable Care Act, the
primary care Physician shortage, aging of the
population and epidemic of chronic disease,
telehealth gives us the opportunity to offer high
quality care to an expanded group of patients
in a variety of convenient and cost-effective
locations.”! Clearly, telemedicine will play a
strategic role in the future of organizations
like CVS.

Telemedicine’s continuous legislative and
clinical evolution is triggered not only by health
care reform and advancing technologies,
but also by demand for convenient medical
services. As telemedicine advances, so
do challenges related to implementation,
documentation, reimbursement, licensure,
malpractice litigation, data privacy and
security, online prescribing, and credentialing.
Interested health care providers should assess
whether their clinical practice, institution,
or patient population would benefit from
adopting telemedicine and do their homework
before taking that step.

For additional
information and
resources on
telemedicine, visit
our web site:

mmlis.com/doctorsrx
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CME TEST QUESTIONS

1. Before rendering any telemedicine services in Maryland, 6. With regard to HIPAA privacy and security issues, which of
a Physician must be licensed in Maryland and establish a the following statements are true:
Physician-Patient relationship via face-to-face interaction
only. A. Providers of telemedicine are held to HIPAA privacy
and confidentiality standards
A. True  B. False B. Providers must be sensitive to who has access to
protected health information over a telemedicine
2. The state of Maryland facilitates the use of telemedicine by network
all of the following EXCEPT: C. Providers should inform patients of associated risks
and take all necessary measures to ensure that the
A. Requiring health insurers and managed care organiza- use of telemedicine in a practice is HIPAA compliant
tions to provide for health care services appro- D. All of the above
priately utilizing telemedicine technology
B. Prohibiting the denial of services provided via tele- 7. Providers who offer telemedicine services are held to the
health instead of in-person same standards as those practitioners who provide
C. Complicating the regulations regarding Medicaid in-person care.
reimbursements for telemedicine services
D. Authorizing a hospital to rely on certain credentialing A. True B. False
and privileging decisions made by either a telehealth
entity or a remote site hospital 8. Retention of telemedical records should be in accordance
with state laws or regulations and any reimbursement
3. Under the Maryland Medical Assistance Program, to requirements.
be eligible for telehealth reimbursement, a health care
provider must meet which of the following conditions: A. True B. False
A. Be enrolled as Medicaid provider 9. Challenges facing providers contemplating adoption of
B. Be licensed in Maryland telemedicine include implementation of which of the
C. Establish a Physician-Patient relationship via following:

face-to-face or real-time audio video conferencing
D. All of the above A. Practice standards
B. Professional licensure portability
4. All of the following are or were problems associated with C. Payment and coverage for services
D

telemedicine EXCEPT: . All of the above

A. An overwhelming number of Physicians have 10. All of the following strategies account for good
submitted claims for telemedicine services telemedicine consent communications EXCEPT:
B. Maryland Medicaid initially restricted reimbursement
to approved providers for services rendered to A. Providing clear information about the telemedicine
participants in remote geographic locations process and setting clear expectations with patients
C. Alimited number of telehealth services were reimbursable about what can and cannot be accomplished through
D. You should always wait 15 days the use of telemedicine services
B. Not documenting the informed consent
5. The Maryland Medical Assistance Program began communication process in the medical record
reimbursing approved providers for telemedicine services C. Providing patients with the potential benefits,
rendered to participants throughout the State, regardless of constraints, and risks of telemedicine and informing
geographic location. patients of what will happen in the case of technology
or equipment failures during telemedicine sessions
A. True B. False D. All of the above
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CME EVALUATION FORM

Statement of Educational Purpose

Doctors RX is a newsletter sent twice each year to the insured Physicians of MEDICAL MUTUAL/Professionals Advocate.®

Its mission and educational purpose is to identify current health care related risk management issues and provide Physicians
with educational information that will enable them to reduce their malpractice liability risk.

Readers of the newsletter should be able to obtain the following educational objectives:

1) Gain information on topics of particular importance to them as Physicians,

2) Assess the newsletter’s value to them as practicing Physicians, and

3) Assess how this information may influence their own practices.

CME Objectives for “SMILE! The Doctor Will See You Now!”

Educational Objectives: Upon completion of this enduring material, participants will be better able to:
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2) Describe the challenges that Physicians face in implementing telemedicine into their practice

3) Understand the liability aspects of telemedicine
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question, visit www.mmlis.com/codeassist

MEDICAL [ MUTUAL Security Risk : TAKE OUR SECURITY RISK
Liabitlty Imsurance Saclety of Marplasd Assessment Survey : AS S E S S M E NT -|— O D AY
Sy, B Rt Wi How secure is your electronic Personally
T Identifiable Information (PIl) from outside
R A G threats? Developed with guidance from cyber
i W g liability and security experts, MEDICAL MUTUAL
Fm:m""'mmmmcmmmmmm | has produced a FREE online survey to help
i you assess the status of your electronic Pl

C) Unknown

protection planning. To start the survey, visit
www.mmlis.com/security-survey

RISK MANAGEMENT SERVICES -
WE'RE HERE TO HELP!

When you have an urgent risk management
question, time is of the essence. MEDICAL
MUTUAL'S = risk  management department
includes experts with extensive medico/legal
backgrounds that can offer personalized
support and advice for any potential liability
concerns you may have. Contact us today at
410-785-0050 or toll free at 800-492-0193.
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GO PAPERLESS!

OPT IN TODAY!

Signing up for eDelivery is the quick and easy way to get all your
company publications and notifications delivered right to your email
inbox. Subscribing to eDelivery is easy and free —— opt in today!

CONVENIENT AND EFFICIENT

Our digital content can be viewed using a desktop computer, laptop,
tablet or smartphone, allowing for a new level of convenience.
Subscribing to eDelivery means you have access to these materials
anytime, anywhere. Read it online as you receive it or download it to
read offline at a later time.

FIND IT FASTER

Digital content is easier to archive and retrieve compared to paper files.
Additionally, most digital reading software also includes helpful search
features that help you find the specific information, word or phrase
you're looking for quickly and easily.

INSTANT DELIVERY

To OPTIN or for MEDICAL MUTUAL distributes digital content on the same day that we mail
additional information, paper versions. That means you can receive digital versions instantly, as
visit our web site: opposed to waiting up to several days for the publication to arrive via
www.mmlis.com/edelivery regular mail.




